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VIOLATION OF TRUST ACT BY NOTICE OF 
MANUFACTURER INTENDED TO FIX 
PRICE ON RESALE OF PRODUCT. 


In United States v. Kellogg Toasted 
Corn Flakes Co., 222 Fed. 725, the ques- 
tion of restrictions imposed or attempt- 
ed to be imposed by a manufacturer in 
the resale of his products, where they 
are packed in patented cartons bearing 
notice in regard to such resale, was con- 
sidered in a per curiam opinion by three 
judges sitting in District Court of the East- 
ern District of Michigan. 

It was claimed by the government that 
the case before the court came under the 
ruling in the Sanatogen case (Bauer v. 
O'Donnell, 229 U. S. 1) which case was 
distinguished by the Dick Company 
case (Henry v. Dick, 229 U. S. 15). 


In the Sanatogen case it was held 
that where the transfer of a patented 
article is full and complete attempt to 
reserve the right to fix the price, at which 
it shall be resold by vendee, is ineffec- 
tive. ‘The Dick case said this principle 
did not apply to a leased article. 


In the Corn Flakes case it was urged 
that attempt to fix the resale price by 
immediate and other vendees was in 
violation of the anti-trust act as a com- 
bination in restraint of trade, and that 
the carton, in which the corn flakes were 
marketed, was patented was not a ma- 
terial circumstance. 


It was also claimed by defendant, that 
the notice printed on the cartons 
not constituting a contract, there was no 
violation of the anti-trust act. As to its 
not constituting a contract, there was cited 
Bobbs-Merrill Co. v. Strauss, 210 U. S. 339, 
and the Sanatogen case. 





The court answered that: “A legally en- 
forceable contract or system of contracts is 
not required in order to render obnoxious 
to the Anti-Trust Act a selling plan which 
unreasonably restrains or monopolizes trade 
or commerce. The Sherman Act is not 
aimed alone at contracts, but embraces com- 
bination schemes of any and every kind, 
which amount to an undue or unreasonable 
restraint of trade in interstate commerce 
without regard to the garb in which the acts 
are clothed.” 


All of this came out on motion to strike 
out, as well as motion to dismiss, and on 
motion by the government to amend. The 
former motions were denied and the latter 
granted. 


But we are curious to learn whether, if 
this ruling is correct, the controversy was 
not a sort of Battle of Blenheim, if a more 
recent ruling by Judge Hough, in the South- 
ern District of New York, may be deemed 
correct. Great Atlantic & Pacific Tea Co. 
v. Cream of Wheat Co., 223 Fed. —. 


In this latter case the plaintiff sued to 
compel the Cream of Wheat Company to 
sell to it, alleging that its refusal so to do 
was because plaintiff had refused to ob- 
serve notice as to resale, but was selling be- 
low the selling price attempted to be fixed 
for purchases by consumers. 


Judge Hough considered the bearing of 
the Clayton Anti-Trust Act on the matter, 
but so far as the particular question is in- 
volved this Act seems about the same as 
the Sherman Act. 


He spoke of “Cream of Wheat” very 
much as Toasted Corn Flakes might have 
been spoken of. He said: “It is not a ne- 
cessity, it, is not even a staple article of 
commerce. If it be a commodity at all, the 
commodity and the name are synonymous. 
Its continued existence depends upon de- 
fendant’s liability to control the marketing 
of its own product.” In this extract there 
is allusion to defendant’s lawful monopoly 
in its trade-mark. 
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The judge ruled, therefore, that, at least 
as to such a product or article, there could 
not be a substantial and unreasonable re- 
straint of trade. He said: “Price discrim- 
ination is only forbidden when it ‘substan- 
tially’ lessens competition ;” and this does 
not occur according to a specific exception 
in the Clayton Act, which permits that “a 
vendor may select his own bona fide custom- 
ers, providing the effect of such selection is 
not to substantially and unreasonably re- 
strain trade.” 


Then the judge makes a statement with 
which we cannot agree. He says: “How 
can it be called substantial and unreason- 
able restraint of trade to refuse to deal with 
a man who avowedly is to use his dealing to 
injure the vendor ; when said vendor makes 
and sells only such an advertisement be- 
gotten article as Cream of Wheat, whose 
fancy name needs the nursing of carefully 
handled sales to maintain an output of 
trifling moment in the food market, is be- 
yond my comprehension.” 


The ruling of Judge Hough is, therefore, 
special and means that such an agreement 
should not be in relation to an “output of 
trifling moment.” Were it in regard to a 
necessity, the motive of a customer in re- 
fusing to abide by the notice would be of no 
concern, because the customer would have 
the right to be influenced by any reason 
satisfactory to himself. The turning point 
in the case, therefore, is that, whatever is 
done in reference to such a product as 
Cream of Wheat does not concern the Anti- 
Trust Act. And as to this, it seems to us 
there might be a question of fact. Cream 
of Wheat may be a negligible thing in com- 
merce, and so may be Toasted Corn Flakes, 
but when it is held that being an “adver- 
tisement begotten article’ presents evidence 
for cleavage between necessities and non- 
necessities, there is something of psychology 
in trade. And, then, the judge may have 
forgotten how flamboyantly advertisement 
recommends such food as a necessity for 
health. 





Possibly the Clayton Act is to witness a 
long period in court -construction, as has 
witnessed the Sherman Act. But when it 
is seen that such a ruling as the Sanatogen 
case is limited so as not to apply to a wide- 
ly advertised and generally used product, 
like Cream of Wheat, because its proprietor 
has built up his trade, we distinguish in a 
way that would seem not to keep the law 
within the principle of new conditions. It 
does not seem that inquiry should be made 
as to how a product has attained its pop- 
ularity in the market, but whether it is an 
article of general use and presumed neces- 
sity. 








NOTES OF IMPORTANT DECISIONS. 





CRIMINAL TRIAL—DUTY OF JURY WITH 
RESPECT TO FIXING THE LIMITATIONS 
OF AN INDETERMINATE SENTENCE.—The 
laws providing for indeterminate sentences 
have given occasion for stumbling on the part 
of the trial courts as in the case of all new legis- 
lation. 


Two comparatively recent Kentucky cases 
illustrate the difficulties of the court. In both 
cases the judgments were reversed because of 
the court’s failure to give proper instruction 
with respect to the duty of the jury in fixing the 
limitations of an indeterminate sentence. 


The Kentucky Indeterminate Sentence Act 
provides as follows: 


“If the jury find the defendant guilty, they 
shall fix and render against the defendant an 
indeterminate sentence or judgment of impris- 
onment in the penitentiary for an indefinite 
term, stating in such verdict the minimum and 
maximum limits thereof, but the said minimum 
time shall not be less than the minimum time, 
nor the maximum time greater than the max- 
imum time of imprisonment prescribed by law 
for the punishment of the offense stated in the 
verdict and as the maximum time of imprison- 
ment, the term now or hereafter prescribed by 
law as the maximum term of imprisonment for 
the punishment of such offense, and thereupon, 
the court shall render a judgment in conformity 
with such verdict. Provided, however, in the 
trial of persons charged with the commission 
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of a felony punishable by death or confinement 
in the penitentiary for life, if said person is 
found guilty by the jury, it shall also pre- 
scribe in its verdict the punishment allowed 
or required by law and the court trying said 
offender shall pronounce upon such person a 
sentence of death or imprisonment for life, ac- 
cording to the verdict of the jury.” 


In Mearns v. Commonwealth, 175 S. W. Rep. 
355, the court instructed the jury to find the 
defendant guilty, if certain facts were proven 
against him, but failed to instruct the jury of 
their right and duty to fix an indeterminate 
sentence. This was held to be error. 


In Stephens v. Commonwealth, 175 S. W. 
Rep. 353, the court properly charged the jury as 
to-their duty to fix the limits of an indeter- 
minate sentence, but the jury, although in form 
complying with the instruction, yet in effect 
omitted the alternative element in such verdict 
altogether, the verdict being in words as fol- 
lows: 

“We, the jury, do agree and find the de- 
fendant Nelse Stephens guilty and fix his pun- 
ishment at not less than one year and not 
more than one year in the state prison.” 


The trial court instead of returning the ver- 
dict to the jury and instructing them to reach 
a proper verdict, corrected the verdict of its 
own motion and sentenced the defendant to the 
penitentiary for a period of not less than one 
year nor more than two years. 


In setting aside the judgment of conviction, 
the court, after referring to the section of the 
law which we have already quoted, said: 

“It will be observed that under the foregoing 
section it is the duty of the jury to fix and 
render against the defendant, in a case like 
the one under consideration, ‘an indeterminate 
sentence or judgment of imprisonment in the 
penitentiary for an indefinite term, stating in 
such verdict the minimum and maximum lim- 
its thereof, but the said minimum time shall 
not be less than the minimum time, nor the 
maximum time greater than the maximum time, 
of imprisonment prescribed by law for the pun- 
ishment of the offense stated in the verdict.’ 
Thereupon it is made the duty of the court to 
render judgment in conformity with the ver- 
dict. For the offense of stealing a hog of the 
value of $4 or more the minimum punishment 
is one year and the maximum punishment five 
years. In construing the above section it has 
been held that a verdict of not less than one 
year nor more than than one year and one day 
is indeterminate within the meaning of the 
statute. Harris v. Com., 163 Ky. 781, 174 S. W. 





476. In the case under consideration the ver- 
dict makes the minimum and maximum pun- 
ishment the same. The punishment thus fixed 
is not “indeterminate” or “for an indefinite 
term.” It follows that the verdict complained 
of does not conform either to the letter or 
spirit of the indeterminate sentence law. Not 
only so, but the trial court was without au- 
thority to extend the punishment fixed by the 
verdict. It is his duty to render judgment in 
conformity with the verdict. In a case like 
this, where the verdict of the jury does not 
meet the requirements of the indeterminate 
sentence law, the proper practice is not to re- 
ceive the verdict, but to instruct the jury to 
retire to the jury room and agree, if they can, 
upon a verdict and put it in proper form.” 





CRIMINAL EVIDENCE—DEFECTIVE MEN- 
TALITY OF ACCUSED AT TIME OF MAK- 
ING CONFESSION AS A PROPER SUBJECT 
OF INQUIRY IN TRIAL FOR MURDER.— 
Egotism is a common fault, but it rarely leads 
a man to boast about the commission of a 
crime or to make a confession thereof when 
in fact, he had nothing to do with it. But 
that it sometimes takes this form, and that if 
it does, it is then a form of mental disease 
sufficient to vitiate a confession of a crime 
is the ruling of the Supreme Court of Nebraska 
in Shellenberger v. State, 150 N. W. 643. 


In this case the accused made a voluntary 
confession of being a party to the murder of one 
Bahanad. The confession was made to the 
sheriff of one county and then repeated 
to the sheriff of an adjoining county. De- 
fendant’s attorney, Mr. John C. Watson, of 
Nebraska City, set up the novel defense that 
the confession was vitiated by the defendant’s 
abnormal tendency to boast of crime he never 
committed, and that this Abnormal tendency 
was caused by inherited tendencies. His offer, 
however, to prove his contention, by showing 
that defendant’s parents were afflicted with St. 
Vitus dance and epilepsy and that defendant 
also was similarly afflicted and that on one 
other occasion he had confessed to a crime of 
murder with which he had nothing to do, was 
rejected by the trial court, on account of which 
ruling of the trial court, however, the Supreme 
Court reversed a judgment finding defendant 
guilty of murder in the first degree. 


On this point the court says: “With such 
progenitors, with such testimony in relation to 
defendant’s character and life, and under the 
peculiar conditions of this case, where the 
truth of the confession is the most material 
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matter in the controversy, it seems to us es- 
sential to a fair trial that every fact which 
would throw any light upon its truth or falsity 
should be submitted to the jury. The state in- 
sists that the testimony with reference to de- 
fendant’s confession of implication in the mur- 
der of Mr. and Mrs. Jones is too removed in 
point of time to be of any weight, and it must 
be remembered that the subject of investiga- 
tion is the mental condition and peculiarities 
of defendant, that the motive for the confes- 
sion is material, and that the peculiar mental 
bias, weakness or tendency may extend for a 
lifetime. There is often a persistency in both 
mental and physical habits that is remarkable, 
and a defective mind may continue after the 
childhood stage. The defendant stood charged 
with a crime punishable by the extreme pen- 
alty of the law. If he is a degenerate or de- 
fective, there is the more reason for care and 
caution that every provision which the law 
offers for the protection of those accused of 
crime should be allowed. There are numerous 
cases upon record where men have volun- 
tarily confessed themselves to be guilty of 
atrocious crimes, where investigation has 
proved their innocence, and the confession 
could only be attributed to a defective or ab- 
normal mentality. This is said, not as indicat- 
ing or expressing any opinion as to the guilt 
or innocence of the defendant, but merely to 
emphasize the necessity of extreme care to 
allow the accused full opportunity to make his 
defense. 


“After a careful consideration of all the testi- 
mony in the record, we are satisfied that with- 
out the confession there is not sufficient evi- 
dence to sustain the conviction. The most im- 
portant inquiry therefore—the vital question 
in the case is—what weight and value should 
be given to the confession as evidence. To 
determine this, all the testimony bearing upon 
defendant’s physical and mental condition, both 
at the time of the confession and before, and 
tendencies which he may have inherited, his 
manner of life, and the fact that he confessed 
to other homicides of which he could not have 
been guilty, should all be taken into considera- 
tion. We are of opinion that evidence as to 
any fact occurring during the life of this de- 
fendant which is in any way calculated to 
throw light upon the credibility of his confes- 
sion is material to the issue, should have been 
submitted to the jury, and that it was preju- 
dicial to his rights to exclude it.” 





OUR GAME OF LEGAL 
PROCEDURE. 





Is our system of legal procedure in the 
United States merely a system for the ad- 
ministration of justice, or is it chiefly a 
most wonderful game? Is there anyone 
in this country who still thinks our legal 
procedure is much more than a game? 
If so, he needs disillusioning! Let him 
observe how our legal procedure fulfills 
all the requirements of a great game, but 
lacks many of the fundamental require- 
ments for the administration of justice. 


The rules of the game are classified as 
the rules of pleading, the rules of evi- 
dence, the rules of trial practice, and 
the rules of appellate practice. Our game 
of legal procedure originated in early 
English history, and has been a most 
popular game ever since its origination. 
During all the centuries that it has been 
played, the rules of the game have been 
increasing in number, until, at the present 
time, they are so numerous that it takes 
many large volumes to contain them all, 
and it takes a lifetime for a player or an 
official to learn them all. From time to 
time the public has assailed the game for 
its brutality, and as a consequence the 
rules of the game have been modified: 
this occurred in the reforms accomplished 
first by equity procedure and later by 
the code procedure; but none of the re- 
forms have essentially changed the style 
of play of the old game or spoiled the 
game as a sport. 

According to the rules of the game, the 
officials are one umpire, three to nine 
referees (varying with the jurisdiction 
where the game is played) and twelve 
linesmen. The umpire is popularly 
known as the trial judge. He is chosen 
from the ranks of captains or of coaches, 
and he generally has had a good deal of 
experience either as a captain or a coach, 
though this is not a necessary require- 
ment. The umpire officiates during the 
second and third quarters of a game. The 
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referees are commonly known as the 
judges of the supreme court. They are 
chosen most frequently from the um- 
pires, but this is not a requirement. The 
referees officiate only in the fourth quar- 
ter of a game. The linesmen are called 
the jury. They act, if at all, during the 
third quarter of the game. Both umpires 
and referees are supposed to be learned 
in the rules of the game, may know the 
players, and are allowed to know a little 
substantive law, but if the linesmen know 
anything or anybody connected with the 
game they are subject to disqualification 
by challenge. 


The game is played by two teams, one 
known as the plaintiff’s and the other as 
the defendant’s team, or side. Each team 
is made up of the following players: law- 
yers, clients, and witnesses. The captain 
is always a lawyer. The captain is the 
conspicuous player on his side. He de- 
cides what plays shall be used, gives the 
signals for the other players, and does 
most of the playing himself. The captain 
may have other lawyers associated with 
him as sub-captains. The clients may be 
one or more. The witnesses niay be any 
number. As a consequence, teams often 
seem to be unevenly matched. Two or 
three men are sometimes matched against 
as many as twenty or thirty. The larger 
team does not have the advantage that it 
would seem to have from its numbers, 
because under the rules of the game, mass 
plays have always been prohibited. 

The rules of eligibility are simple. Any- 
one may be a client at any time. All 
that anyone has to do if he wants to play 
a game of legal procedure, if he is willing 
to play as a client, is to sue someone. He 
may choose anyone he likes and compel 
him to play with him. The result is that 
practically everyone gets into the game 
in some fashion at least once during his 
lifetime. The fascination of the game 
is such that more people would play more 
frequently were it not for a wise pro- 
vision of the rules that if a client does 





not win he must pay the costs of the 
suit. Were it not for this provision, most 
citizens would probably spend all of their 
time in doing nothing but playing this 
most exciting and alluring game. Any- 
body may be a witness provided he is 
chosen by the captain. The client has 
the privilege of choosing his lawyer for 
captain, but after he is once chosen, the 
captain has all the privileges. No one is 
eligible to be a captain, unless a client de- 
sires to be his own captain, until he has 
been admitted to practice. The eligibil- 
ity committee, which passes upon the 
different applicants for admission to prac- 
tice, is known as the Board of Bar Ex- 
aminers. Each state in the union has a 
different board, and the requirements of 
the various boards are not uniform. These 
requirements relate to character, scholar- 
ship, length of preliminary study and ex- 
perience, but the only requirement which 
has been enforced at all up to date is the 
scholarship requirement, and it has not 
been difficult to evade this up to date. 


Our game of legal procedure is a pro- 
fessional game. The lawyers are always 
professionals, and the other players are 
professionals if the team can afford them. 
It would be out of the question for the 
position of captain to be played by ama- 
teurs. The rules of the game are so nu- 
merous and technical, the possible plays 
are so many and so complicated, and the 
ability to follow the issue requires so 
much skill and experience, that profes- 
sionals are absolutely needed. Hence cap- 
tains are always paid for playing, and 
are also carefully coached. The fees 
which the captains shall receive are regu- 
lated. by themselves. Since the lawyers 
have a practical monopoly on the game, 
their charges are frequently quite exor- 
bitant, but more frequently their charges 
are quite reasonable for though lawyers 
have a monopoly as to all other people 
in the community, the competition among 
themselves for the positions of captains 
has become very fierce, owing to the 
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overcrowding of the profession by the 
laxity of the boards of bar examiners. 
The regular coaches of the captains are 
the law school teachers, but a great deal 
of irregular coaching is done by the old 
lawyers who are interested in the young- 


er players. It is the business of the 
coaches to train the captains in all of the 
tricks, schemes, positions, motions, and 
all other plays, both offensive and de- 
fensive, permitted by the myriad rules of 
pleading, evidence, and trial and appellate 
practice. 


The game of legal procedure is played 
on a field called a court room, which is 
laid out so as to give a certain place for 
the umpires and referees, linesmen, wit- 
nesses, clients, and lawyers, and also with 
seats where the public may watch the 
Sometimes 
throng our court rooms so that many have 
to be turned away, but generally the in- 
terest in the confined to the 
players and the officials. 


game if it desires. crowds 


game is 


The players do not have a ball with 
which to play in the game of legal pro- 
cedure, but they have an intellectual sub- 
stitute with which they play that in many 
respects resembles the material ball with 
which athletic teams play. This pro- 
cedural ball is a thing called “the issue.” 
It is the issue which has made it possible 
to develop such a game as we have in 
our legal procedure. Were it not for the 
issue, legal procedure would not be a 
game. All of the rules of pleading relate 
to the forming of the issue. The rules of 
evidence are for the purpose of keeping 
the issue between the two sides. A great 
captain is one who can always keep his 
eye on the issue, and is able to follow it 
through the entire game. Umpires and 
referees are principally concerned with 
deciding whether a captain has fumbled 
the issue, or passed the issue, or done 
something else with the issue. Delays 
and reversals and other tricks of practice 
are pulled off by means of the issue. 





The game of legal procedure consists 
of four quarters. However, the rules do 
not require the teams to play four quar- 
ters. A game of legal procedure may 
end at any time. Whenever an opponent 
gives up and admits defeat, the game is 
ended. It sometimes happens that the 
plaintiff wins the game on the kick-off, 
that is after making his first pleading. 
However, if an opponent does not admit 
defeat, the game regularly proceeds 
through four quarters and is ended by 
the judgment of the referees. The cap- 
tain almost always prefers to play 
through all four quarters, because he not 
only likes to play the game but is being 
paid for playing, but clients very fre- 
quently are satisfied with a shorter game. 
The first quarter is the one where the 
play consists of a series of pleadings. 
These take place off from the field and 
without any umpire present. The um- 
pire decides later on, however, whether 
or not any of the rules of pleading have 
been violated by the captains. In the 
second quarter the play is concerned 
mostly with the selection of officials. 
Days, and sometimes weeks, are often 
spent in the selection of the linesmen, or 
jury. In the third quarter the play is 
concerned with the introduction of evi- 
dence and preparation for appeal. This, 
if any, is the spectators’ quarter. If the 
game has not been won on the pleadings, 
a captain must make every effort to win 
it on evidence. The object of a good 
captain is to exclude his opponent’s evi- 
dence and to get in his own, and here the 
work of two brilliant and evenly matched 
captains is liable to be most spectacular. 
If a captain sees that he cannot win in 
the third quarter, he tries to prepare his 
case so that he can win in the fourth 
quarter. This is done by getting error 
into the record. The fourth quarter con- 
sists of the appellate practice. The ref- 
erees, looking only at the record given 
them of the case, decide whether or not 
any of the rules of the game have been 
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violated, and if they find that any rules 
have been violated, they reverse the deci- 
sion of the umpire. Thus, it is seen, that 
one team may apparently be winning in 
one quarter and another team in another 
quarter, and one team may be ahead up 
to the last quarter and the other team 
nose out a victory in the final quarter. 
There are almost no penalties for rough 
play, or for dirty work. The-only offense 
that is penalized is lack of respect for 
an umpire, or referee, which is called 
contempt of court, and punished by fine. 

The game of legal procedure is sup- 
ported by the contributions of the clients, 
and by the money paid by the public in 
the form of taxation. The clients pay the 
salaries of the captains. The public pays 
for the officials and for the maintenance 
of the grounds. In other words, an ex- 
travagant and duped public is paying for 
a game which it seldom shares or wit- 
nesses. 


There is no denying the fact that the 
game of legal procedure is a sreat game. 
It is the greatest game on earth! No foot- 
ball game ever excelled it in the excite- 
ment of play. For every wonderful play 
upon the gridiron, there is a more won- 
derful play in the court room. On ‘the 
football field we see beautiful tackles, trick 
plays, shift formations, beautifully ex- 
ecuted forward passes, dodging runs, and 
perfectly executed team play. In _ the 
court room, under our system of proced- 
ure (which is unlike every other known 
to the world), the lawyers play a mental 
game of ball that has tackles, and tricks, 
and shift formations, and team play, 
which are more wonderful than any that 
will ever be seen upon the football fields. 
Our game of legal procedure is intoxicat- 
ing. It thrills the lawyer who is play- 
ing it, and it generally thrills the client 
who is paying for it. It is a good game, 
but we ought not to make the mistake of 
calling it a system for the administration 
of justice. It administers justice no more 
than it administers injustice. It is true 





we have fallen into the habit of calling it 
a system for the administration of jus- 
tice, but let us not be deceived by the 
name. Have we in truth a system for 
the administration of justice? 

Shall we permit our legal procedure to 
continue, the great game which it is—a 
game under the control of private parties 
—or shall we make the administration of 
justice one of the great duties of the state, 
and the receipt of justice one of the great 
rights of the people? 

Hues E. WILs. 
Los Angeles, Cal. 








WILLS—ELECTION BY DEVISEE. 





LINDSLEY v. PATTERSON, et al. 





Supreme Court of Missouri. June 1, 1915. 





177 S. W. 826. 





Where a testator leaves property to a third 
person, and also leaves such third person’s prop- 
erty to another, by accepting the gift from the 
testator to him, the third person is estopped to 
deny testator’s devolution of his own property, 
and must follow the commands of the will in 
that respect under the doctrine of election, 
which is that a person accepting a gift under a 
will, deed, or contract must also accept the bur- 
dens imposed thereby, or must reject the gift. 

Testatrix and her husband lived in Connecti- 
cut, owning property therein, and in Missouri. 
A Connecticut statute (Gen. St., Revision 1908, 
§ 391) provided that a hsuband, upon death of 
his wife, might elect to take under her will, or 
might renounce such will and take his statutory 
share of the estate. Rev. St. 1909, § 350, was 
to the same effect in Missouri. The husband 
elected to take under the will in Connecticut, 
but thereafter filed a renunciation of such will 
in Missouri. Held, that such statutes, giving the 
husband an interest in his wife’s estate, vested 
with him a property right at the instant of her 
death, and that, when she made a devise to an- 
other infringing his statutory share of the es- 
tate, if he elected to take under the will the 
case was proper for the application of the doc- 
trine of election, and he could not take the in- 
creased share given him by the will in Connecti- 
cut over his statutory share there, and there- 
after in Missouri repudiate his election to take 
under the will and receive his statutory share. 





Statement of Facts——The plaintiff brought 
this suit in the circuit court of the city of St. 
Louis, to partition three several parcels of real 
estate, situate therein, valued at about $200,000. 
The trial resulted in a decree in favor of the 
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defendants, and the plaintiff duly appealed the 
cause to this court. 


Mrs. Lindsley died July 19, 1908, testate in - 


the state of Connecticut, where she and the 
plaintiff then lived. At the time of, and for 
some years prior, to the time of the marriage 
of Laura D. Lindsley to the plaintiff, she was 
and had been the divorced wife of James L. 
Patterson, of the city of St. Louis, where he 
and she resided for several years. Upon her 
marriage to plaintiff they moved to New Haven, 
Conn., where they resided up to the date of her 
death, and he still resides there. 

The will of Mrs. Lindsley, formal parts 
omitted, was as follows: 


“TI, Laura D. Lindsley, of New Haven, Con- 
necticut, make this, my last will, as follows: 

“First, I give and bequeath to my sister, Mar- 
garet Stevenson, my cameo set of brooch and 
ear-rings and my gold-rimmed lorgnettes; to 
my sister, Kate A. D. Kershaw, my square dia- 
mond and my ruby rings and my gold lorg- 
nettes, set with diamonds; to my niece, Marga- 
rite Stevenson, my old pearl set, consisting of 
necklace, with cross, brooch and ear-rings; to 
my niece, Madeleine Kershaw, my brooch in 
shape of crown and scepter, set in diamonds, 
rubies, pearls, etc. 

“Second, I give and bequeath to my husband, 
C. Purdy Lindsley, all my furniture, not spe- 
cifically given elsewhere in the will, together 
with all furnishings, books and pictures, not 
otherwise disposed of herein, and all my silver 
except that hereinafter given to Mabel Patter- 
son, also my large solitaire diamond ring. 

“Third, I give and bequeath to the girl, called 
Mabel Patterson, whom I have always treated as 
my daughter, the mahogany bedroom set in her 
room in the house, No. 37 Elm street, New 
Haven, and such other pieces of furniture and 
such pictures in said house, as she may select; 
also all my silver marked M.L.D., together with 
all my furs, wearing apparel and laces, my 
solitaire diamond ear-rings and pin, my lorg- 
nettes, set with amethyst, and chain, set with 
amethyst and jade, my long coral chain of 
beads, my sapphire and diamond ring, my pearl 
and diamond ear-rings, together with all my 
other jewelry, not specifically given elsewhere 
in this will, and all my personal effects. It is 
my wish that said Mabel give to my cousin, 
Mary Agnes Cleveland, a piece of my jewelry, 
and to my cousin, Margaret D. Turner, also, a 
piece of my jewelry, as a souvenir; each piece 
to be selected by said Mabel. _ 

“Fourth, I give, devise and bequeath to my 
husband, C. Purdy Lindsley, all the rest of my 
estate, of whatever nature and wherever situ- 





ated, to have and to hold the same, in trust, 
however, as follows: I will and direct that fif- 
ty-seven per cent of the net income thereof be 
paid over to said Mabel Patterson in quarterly 
payments, so long as she shall live; and the 
other forty-three per cent of the net income 
thereof, I give and bequeath to my said hus- 
band, the same to be paid quarterly, during 
his life, or, should he remarry, then only so 
long as he shall remain unmarried. The reason 
I make this discrimination in the amounts 
given to my said husband and said Mabel, is 
that my said husband will, upon the death of 
his mother, receive his portion of his father’s 
estate, and he will thereby be put more nearly 
upon an equality with said Mabel. In case 
my said husband shall die or marry again, be- 
fore the death of said Mabel, then said trust 
as to him shall cease, and I give and bequeath 
the forty-three per cent of the net income here- 
inbefore given to him, to said Mabel, during 
her life, so that she shall then have all of said 
net income so long as she shall live. 


“If said Mabel shall die before my said hus- 
band, or before his remarriage, as the case may 
be, then I give and bequeath the fifty-seven 
per cent of the net income hereinbefore given 
to her, to my sister, Kate A. D. Kershaw, so 
long as my said husband shall live, or remain 
unmarried, as the case may be; or, if she shall 
have died before said Mabel, then I give and 
bequeath said income, which would have gone 
to her if living, to her child or children, share 
and share alike, if more than one. 


“Fifth, upon the termination of said trust, I 
give, devise and bequeath, all of my said estate, 
hereinbefore given in trust, to my sisters, Kate 
A. D. Kershaw and Margaret D. Stevenson, ab- 
solutely and forever, as follows: Fifty-five per 
cent to said Kate and forty-five per cent to said 
Margaret. If either.of them shall die before 
the termination of said trust, then I give, de- 
vise and bequeath the share which would have 
gone to her, if living, to her child, or children, 
share and share alike, if more than one, abso- 
lutely and forever. 

“Sixth, I appoint my said husband, C. Purdy 
Lindsley, and Fred G. Ziebig, of St. Louis, Mis- 
souri, the executors of this will. 

“In witness whereof I have hereunto set my 
hand and seal, at said New Haven, this 4th day 
of December, 1906. 

“(Seal.) Laura D. Lindsley.” 

This will was duly probated in the state of 
Connecticut, and a copy of the same, with a 
certificate of the probation, was duly filed in 
the office of the probate court of the city of 
St. Louis, Mo., as required by the statutes of 
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this state. The plaintiff qualified as executor 
of the will under the laws of Connecticut, and 
Fred G. Ziebig, as such under the laws of this 
state. The plaintiff also accepted the trust in- 
trusted to him by the terms of the will. 

The laws of Connecticut regarding the mat- 
ters here involved were introduced in evi- 
dence, which read as follows: 

“Survivor’s property rights when married on 
or after April 20, 1877. On the death of a hus- 
band or wife married on or after the twentieth 
of April, 1877, the survivor, except in cases 
mentioned in the proviso to this section, shall 
be entitled to the use, for life, of one-third in 
value of all the property, real and personal, 
legally or equitably owned by the other at the 
time of his or her death, after the payment of 
all debts and charges against the estate; such 
third to be set out by distributors appointed by 
the court of probate, in any property, real or 
personal, or both, according to the judgment of 
such distributors. The right to such third shall 
not be defeated by any disposition of the prop- 
erty by will, to other parties; but where there 
is no will, the survivor shall take such third 
absolutely, and if there are no children of the 
decedent or representatives of children the sur- 
vivor shall take all of the estate of the de- 
cedent absolutely to the extent of two thousand 
dollars, and one-half absolutely of the remain- 
der of said estate. Where the husband has, by 
will, devised or bequeathed a portion of his 
property to his surviving wife, or where the 
wife, by will, has devised or bequeathed a por- 
tion of her property to her surviving husband, 
such provision shall be taken to be in lieu of the 
share herein provided for, unless the contrary 
shall be expressly stated in the will, or shall 
clearly appear therein; but in any such case the 
party shall have his or her election whether 
to accept the provisions of such will or take 
such statutory share, and such election shall be 
made in writing, signed by the party entitled 
to make the same, and lodged with the court 
of probate, before which such estate is in set- 
tlement, within two months after the expiration 
of the time limited for the exhibition of claims 
against said estate; and if not so made such 
person shall be taken to have accepted the 
provisions of the will, and shall be debarred of 
said statutory share. The wife shall, also, 
when, in the opinion of the court of probate, it 
is necessary, be allowed a reasonable sum from 
the estate of the husband, for her support and 
for the support of her family during the set- 
tlement of his estate; but in that case she shall 
not take her statutory share till after the ex- 
piration of the time for which such allowance 
is made; provided always, that the provisions 





of this section with regard to the statutory 
share of the surviving husband or wife in the 
property of the other shall not apply to any 
case where, by written contract made before 
or after marriage, either party has received 
from the other what was intended as a pro- 
vision in lieu of such statutory share. Nor 
shall either party be entitled to such statutory 
share who, without sufficient cause, had aban- 
doned the other, and had continued such aban- 
donment to the time of the other’s death.” 


The plaintiff accepted the provisions of the 
will as regards the property situate in the 
state of Connecticut and administered the es- 
tate there located according to the laws there- 
of, and he accepted and has and is now en- 
joying the bequests given to him by the will, 
and has disbursed the other bequests which 
were given to other devisees by the will; but 
as regards the property located in the state 
of Missouri he formally renounced the will and 
elected to take one-half of his wife’s real es- 
tate absolutely in fee, as provided by Section 
350, R. S., 1909 of Missouri. This renunciation 
and election was timely and properly executed, 
and filed in the office of the probate court in 
the city of St. Louis, Mo. But prior to re- 
nouncing the will he collected about $6,000, net 
rents from the Missouri real estate and paid 
out of the same some debts against the estate 
in Connecticut, and appropriated about $4,600 
thereof to his own use, as his 43 per cent of 
the income thereof, bequeathed by the will. 

WOODSON, J. (after stating the facts as 
above). Can the plaintiff, after accepting the 
bequests given to him by the will regarding 
the Connecticut property, renounce the same 
as regards the property situate in this state 
and elect, under our statutes, to take one-half 
of the real property absolutely in fee? 

Did Mr. Lindsley’s election to take the prop- 
erty located in Connecticut under the terms of 
the will of his wife estop him from repudiating 
the will and electing to take one-half of her 
real and personal property located in the state 
of Missouri, as provided for by an act of the 
Legislature, enacted in the year 1895 (Laws 
1895, p. 169), now Section 350, R. S., 1909? 
This Section reads as follows: 

“When a wife shall die without any child 
or other descendants in being capable of in- 
heriting, her widower shall be entitled to one- 
half of the real and personal estate belonging 
to the wife at the time of her death, abso- 
lutely, subject to the payment of the wife’s 
debts.” 

' It is upon this statute that counsel for the 
plaintiff bottoms his right to a recovery in 
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this case, proceeding, of course, upon the 
theory that Mabel Patterson was neither the 
natural nor the legally adopted child of Laura 
D. Lindsley, the deceased wife of plaintiff. The 
contention of counsel for the plaintiff regard- 
ing this matter is stated in the following lan- 
guage: 

“Immediately upon the decease of Mrs. Lind- 
sley, the Missouri statute vested in the plain- 
tiff, her surviving husband, an undivided one- 
half in fee of the three St. Louis properties; 
Mrs. Lindsley not having left a child or other 
descendant surviving her. And it was not at 
all necessary that plaintiff file in the probate 
court and in the recorder’s office at St. Louis 
the declaration that as to this one-half he re- 
jected Mrs. Lindsley’s will and claimed the 
one-half subject to the payment of her debts. 
That he did so was appropriate in view of the 
fact that by her will Mrs. Lindsley had in- 
vested him as trustee with the title to all the 
other part of the residue of her estate which 
she had the power to dispose of by will.” 


It is hornbook law, and it is frankly ad- 
mitted by counsel for plaintiff, that if for in- 
stance, John Jones should die testate, seised 
of 100 acres of land, situated in this state, and 
should devise it to John Smith, and by the 
same will he should devise a house and lot 
belonging to the latter to James Black, and 
should John Smith elect and accept the 100 
acres devised to him; then he would there- 
after be forever estopped from claiming any 
interest in said house and lot so devised by 
John Jones to James Black. This is based 
upon the theory that, while Jones had no legal 
authority to devise Smith’s house and lot to 
Black, yet since it appears from the face of 
the will that Jones did not intend that Smith 
should take the 100 acres of land and retain 
the house and lot, it became the legal duty of 
the latter to reject the will and retain his 
house and lot, or to elect to take the 100 acres 
of land under the terms of the will and re- 
nounce all claim to the house and lot. This is 
what is called in the books “The doctrine of 
election.” That is, if a person accepts a gift 
under a will, deed, or a contract, he must also 
accept the burdens, if any imposed thereby, or 
he must reject the gift made to him thereby. 
This is not only a sound legal proposition, but 
it is equally sound in morals and equity. Stone 
v. Cook, 179 Mo., 534, 78 S. W. 801, 64 L. R. A. 
287; Fox v. Windes, 127 Mo. 502, loc. cit. 511, 
30 S. W. 323, 48 Am. St. Rep. 648; 1 Woerner, 
Amer. Law of Administration (2d Ed.) mar- 
ginal page 500; Washburn v. Van Steenwyk, 
32 Minn. 336, 20 N. W. 324; Vansteenwyk v. 





Washburn, 59 Wis. 483, 17 N. W. 289, 48 Am. 
Rep. 532; Martin v. Battey, 87 Kan. 582, 125 
Pac. 88, Ann. Cas. 1914A, 440. 


Counsel for the plaintiff try to differentiate 
the cases just cited from the case at bar. 

It is contended that in those cases the testa- 
tor gave to the devisee certain property men- 
tioned in the will, and by the same instrument, 
in legal effect, took from that devisee certain 
other property belonging to him, and devised it 
to a third person, thereby clearly showing that 
the first devisee was not to have both bequests, 
which fact, under the law of the land, imposed 
upon the first devisee the duty of election; 
while in the case at bar the testatrix was in 
each instance devising her own property, and 
in neither was she disposing of the property 
of another. 


This contention is more plausible than 
sound, for in this case the testatrix owned all 
of the property in controversy subject to the 
inchoate marital rights of the plaintiff, her 
husband; and, instead of treating his interest 
therein as inchoate, she dealt with it as a vest- 
ed property right in him, and proceeded to dis- 
pose of it just as did the testators in the cases 
previously cited. That is, she devised to him 
certain interests in said property which were 
different from his marital rights therein, and 
devised the remainder thereof in which he 
also had his marital rights to Mabel Patterson, 
and the other devisees mentioned in the will. 
In principle that was precisely what was done 
in the cases cited, and the mere fact that the 
husband’s rights in the property of his wife 
were inchoate at the time the will was executed 
by her in no manner whatever changed the 
principle of law underlying this case and those 
cited, for the reason that the will had no force 
or effect whatever, prior to the death of Mrs. 
Lindsley, the testatrix, and at the instant the 
spark of life left her body, that instant, by 
operation of the Missouri and Connecticut 
statutes previously mentioned, his rights in 
and to her property became vested in him and 
incapable of being disposed of except by his 
act or through those for whom the law author- 
ized him to act. At the same time the in- 
choate rights of the plaintiff became vested in 
and to the property of his wife, her will be- 
came operative, and thereby she devised to 
plaintiff the interests in her estate mentioned 
in the will which were different from what 
the law gave him, and by the same instrument 
devised the remainder of the estate, which he 
also had a vested interest in, to Mabel Pat- 
terson and to the other devisees named therein. 

By the operation of the statutes and the will 
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before mentioned, this case falls within both 
the spirit and letter of the law as announced 
in the cases before cited. 


Before taking up the question of the renun- 
ciation of the will, which was executed under 
the laws of Connecticut, some light will be 
shed upon the subject by establishing the fact 
that the right of renunciation is only available 
in the proper tribunal of the testator’s domi- 
cile. The Supreme Court of Mississippi, in 
the case of Slaughter et al. v. Garland, 40 Miss. 
172, loc. cit. 180, in discussing this subject, 
said: 

“But the right of renunciation is available 
only in the proper tribunal of the testator’s 
domicile. It is an incident to the jurisdiction 
of the tribunal which has the excessive power 
to admit the will to probate, and proceeds from 
the jurisdiction over the matter of probate. 
Otherwise there might be a renunciation of 
the will in a foreign state, while it would be 
in full force in the state of the domicile; which 
would be absurd. The tribunal having juris- 
diction, both of the probate and of the incident 
of revocation, is manifestly the proper court 
of the domicile of the testator.” 

To the same effect is Wilson v. Cox, 49 Miss. 
538, loc. cit. 542. 

New Haven, Conn., was the home and dom- 
icile of the plaintiff and his wife, the testa- 
trix, mentioned in this case; and at the time 
of the latter’s death, and for some time prior 
thereto, the latter owned real property, which 
plaintiff later sold for $36,000, and personal 
property worth between $5,000 and $6,000, all 
located in that state, and real property sit- 
uated in this state worth $200,000, or more. 
The rights of the plaintiff in that part of the 
state of his deceased wife, Laura D. Lindsley, 
at the time of her death, located in Connecti- 
cut, was given by Section 391, G. S. of Conn., 
Revision of 1908, the same as Section 391, G. 
S. of Conn., Revision of 1902, which has been 
heretofore copied. By reading this statute 
and the will of Mrs. Lindsley, it will be seen 
that the plaintiff fared much better, to the 
extent of several thousand dollars, in so far 
as the Connecticut property is concerned, by 
claiming it under the will, and, by renouncing 
the will under the statutes of this state, he, 
instead of getting 43 per cent of the net income 
of $200,000 worth of real estate for life, will 
receive $100,000 worth of real estate in fee, 
which at his age would probably be worth 
twice as much as the income he would have 
received under the will. We are therefore of 
the opinion that the plaintiff, having accepted 
the bequests given to him by the will, as re- 





gards the Connecticut property, will not be 
allowed to repudiate it in this state and elect 
to take one-half of the estate as his absolute 
property under Section 350, R. S. 1909. 

Finding no error in the record, the judgment 
of the circuit court is affirmed. All concur, 
except as to paragraph I, to which they ex- 
press no opinion. 


Note.—Estoppel Based on. Election to Take 
Under or Against a Will, Deed or Other Writing. 
—It is a well known principle of law that when 
one is confronted with two inconsistent courses 
of action, he is required to elect between them. 
This is known as the doctrine of election. Hav- 
ing made his election, one is thereafter estopped 
to claim rights inconsistent therewith. This is 
known as the doctrine of estoppel arising upon 
an election which has once become effective. 


Confining the ‘statement of ‘the rule to the 
estoppel which follows an election to take under 
or against a will, deed or other writing, which 
is the subject of this annotation, we may state 
the rule for the third time in the words of the 
opinion in Re Peaslee, 73 Hun. loc. cit. 114, 25 
N. Y. Supp. 940, where the learned judge says: 
“It is a well settled proposition in law, as well 
as in equity, that he who accepts and retains a 
benefit under an instrument, whether deed, will 
or other writing, is held to have adopted the 
whole and to have renounced every right incon- 
sistent with it.” 

Thus with respect to the application of this 
rule to deeds, the case of Fox v. Windes, 127 
Mo. 502, cited by the court in the principal case, 
is an interesting illustration. In this case A gave 
B a deed to land, which he misdescribed as “the 
southeast quarter of the southeast quarter.” 
Later, A, discovering the mistake, gave a deed 
of correction to B in which the land is described 
as the “southwest quarter of the southeast quar- 
ter.” This latter deed was accepted by B and 
later transferred to strangers. A then conveyed 
the “southeast quarter of the southeast quar- 
ter” to In an action of ejectment by 
the heirs of B against C, under and by virtue 
of the first deed of A to B, the court held that 
B, having elected to accept the second deed, which 
specifically stated it was given to correct a mis- 
description in the first deed, he and his heirs 
were estopped by such election to claim under 
and by virtue of the first deed. 

One of the most clearly established rules of 
the estoppel which follows an election is with 
respect to the right to question the legality ‘of 
the instrument itself. Thus it is Held in many 
cases, apparently without qualification that one 
who accepts a benefit under a will or deed there- 
by elects to.take under the instrument,.and_ is 
estopped thereafter from contesting the validity 
of the instrument. Herbert v. Wren, 7 Cranch. 
370; Smart v. Easley, 5 J. J. Marsh. 215; Smith 
v. Guild, 34 Me. 443; Hyde v. Baldwin, 17 Pick. 
303. . 
The most interesting cases, however, (and they 
are all comparatively recent) deal with the right 
to take under a will in one state and against it 
in another. This question has become one of the 
real “live” questions of the law, due to the fact 
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that many statutes have given to widows and 
widowers “absolute” interests in the estate of the 
deceased spouse. 

The case of Washburn v. Van Steenwyk, 32 
Minn. 336, was the first important case on this 
question. 


In the Van Steenwyk case, the widow of ex- 
Governor Washburn was left an interest in his 
will to an estate valued at more than two mil- 
lion dollars, and consisting of real estate and per- 
sonalty in Wisconsin and of real estate in Minne- 
sota. In both jurisdictions, the widow was en- 
titled to a statutory interest independent of the 
will. The widow being insane, the guardian in 
Wisconsin made an election for the widow to take 
under the law, but on appeal by the executors, the 
Supreme Court of Wisconsin held that the court, 
and not the guardian, should make the election, 
and forthwith elected for the widow to take 
under the will. Van Steenwyk v. Washburn, 59 
Wis. 483. The guardian then proceeded to Min- 
nesota and there filed an election for the widow 
to take under the law of Minnesota as to the 
real estate located there. The executors set up 
the widow’s election in Wisconsin as a bar to 
her right to take under the law in Minnesota. 
The Supreme Court of Minnesota, in sustaining 
the contention of the executors, held that the 
election of the widow in Wisconsin worked an es- 
toppel against her to take her absolute statutory 
interest in real estate in Minnesota. 


The opinion in this case is quite important as 
being a most learned and exhaustive review of 
the doctrine of equitable election, especially in 
its application to statutory estates, given to sur- 
viving spouses, the court declaring (p. 349) that 
such estates were not any more exempt from 
the operation of the ordinary principles of equity, 
than estates of dower or curtesy, the court saying 
(p. 350) : 

“Neither in the character of the estate con- 
ferred nor in the terms of the act, do we find any- 
thing to support the claim that the right to enjoy 
that estate may not be barred or forfeited by the 
act of the party in whose favor it is created, or 
that the equitable doctrine of election is not ap- 
plicable here, as it was applied in respect to es- 
tates of dower, and to estates of inheritance.” 

On the question of the effect of election at the 
domicile, the court says (p. 356): 

“Tf in the course of administration in the state 
where the will was executed, and where the tes- 
tator was domiciled at the time of his death, 
the widow, being sane, had declared her elec- 
tion to take under the will, there can be no doubt 
that the election would have concluded her 
everywhere. Ordinarily, and in this case, there 
are but two alternatives presented for election: 
one, the bounty offered by the terms of the will; 
the other, that to which the widow is entitled 
as a legal right, independent of the will, wherever 
it may be found, and by whatever law it may be 
conferred. The testator offers her simply cer- 
tain testamentary benefits. The law (of Wis- 
consin and Minnesota, and wherever else, real 
property may be situated) offers her estates in 
lands, in dower and in fee. If she accepts his 
offer, she relinquishes her legal right in all his 
lands. 

The presumption is almost universal either by 
reason of statute or decision in most of the 
states that a provision made in the will of one 





spouse for the benefit of the other is intended 
to be in lieu of dower or other statutory share. 
Where that is not the rule it is likely that no 
election would be required unless required by 
the terms of the will. Thus in Staigg v. Atkin- 
son, 144 Mass 564, where it appeared that tes- 
tator made his will in Rhode Island, leaving 
land there and in Minnesota, and afterwards 
moved to Massachusetts where he died; and 
where it further appeared that under the law of 
Rhode Island, a wife took dower in addition to 
the provision of the will unless the testator other- 
wise expressly directed : the court held that where 
the executor sold the land in Minnesota where 
the widow was entitled to one-third absolutely, 
the widow would be entitled in Massachusetts 
to sue and recover one-third of the proceeds 
from the sale of the Minnesota lands. 

In the case of Martin v. Battey, 87 Kans. 582, 
it appeared that a wife domiciled in Illinois died 
there owning lands in that state and in Kansas. 
She left a will giving her husband a life estate 
in all of her property, after which it was to go 
to the other heirs in designated proportions. 
The will was probated in Illinois, and an au- 
thenticated copy of it was admitted to record 
and probate in Kansas. In Illinois the surviving 
husband determined to take under the will and 
he entered into the possession of the property 
devised and accepted and enjoyed the provision 
made for him in the will. The court held that 
he had “elected to take under the will in IIli- 
nois and having done so in that state, it is ef- 
fectual in Kansas, as he could not elect to take 
under the will in Illinois and under the law in 
Kansas.” 

The interesting observation of the court in 
the principal case with respect to the character 
of the statutory estate given the surviving spouse 
is a real contribution toward a clear solution of 
a difficult problem. It has been argued, and the 
argument is given some recognition obiter dicta 
in the Staig case, that the statutory estate being 
“absolute” is not affected by the will and that 
no election is or should be required and for that 
reason no estoppel can arise. The court, in the 
principal case, in confronting this “plausible” 
contention, argues that, even if the contention be 
admitted and such statutory estate in the sur- 
viving spouse be regarded as being absolute and 
as vesting immediately upon death of the testator, 
nevertheless it is clear that the will which speaks 
at the same time has attempted to devise such 
absolute estate to someone else, and, following 
the familiar rule that where A devised Black- 
acre to B and Whiteacre to C, C having elected 
to accept his devise, may not be heard after- 
wards to set up the claim that Blackacre belongs 
to him and that A had no power to devise it to B. 








ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS FOR 1915— 
WHEN AND WHERE TO BE HELD. 


- 








California—San Francisco, August 23. 
Missouri—Kansas City, Sept. 28, 29 and 30. 
Oregon—Portland, August 23, 24 and 25. 
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South Dakota—Watertown, September 1, 2 
and 3. 

Washington—Portland, Ore., August 23, 24 
and 25. 








CORRESPONDENCE. 





REPORT OF THE MEETING OF THE FLOR- 
IDA STATE BAR ASSOCIATION. 





Editor, Central Law Journal: 

Replying to yours of the 27th inst., we beg 
to advise that the following officers were 
elected for the ensuing year, at the annual 
meeting of this association, held July 23d and 
24th, at Atlantic Beach, Florida, to-wit: Hon. 
Thomas F. West, attorney general, Tallahassee, 
Fla., president; Mr. Charles E. Pelot, Jackson- 
ville, Fla., treasurer; Mr. John C. Cooper, Jr., 
Jacksonville, Fla., secretary. 

Executive Committee—In addition to the 
above, E. P. Axtell, Jacksonville, Fla.; Robert 
L. Anderson, Ocala, Fla.; W. W. Hampton, 
Gainesville, Fla.; F. B. Winthrop, Tallahassee, 
Florida. 

The association had the pleasure of hearing 
Hon. Peter W. Meldrim, of Savannah, Ga., 
president of the American Bar Association, de- 
liver the annual address. In addition to the 
address of Mr. Meldrim, papers were read by 
Judge W. H. Price, of Marianna, Fla., the re- 
tiring president, Judge C. L. Wilson, and Mr. 
Rivers H. Buford. 

A committee, consisting of Ex-Governor W. 
S. Jennings, of Jacksonville, State Senator F. 
M. Hudson, of Miami, and Judge W. H. Baker, 
of Jacksonville, was appointed to consider the 
drafting of a new judiciary article to the con- 
stitution of the state of Florida, and to report 
at the next annual meeting of the association. 

The usual routine business was transacted, 
and the association ended Saturday night with 
a very enjoyable banquet. 

J. C. COOPER, JR. 

Jacksonville, Fla. 








BOOKS RECEIVED. 





Report of the Board of Statutory Consolida- 
tion on the Simplification of the Civil Prac- 
tice in the Courts of New York. Containing 
the Civil Practice Act, Rules and Notes pre- 
pared by the Board of Statutory Consolidation, 
consisting of Adolph J. Rodenbeck, John G. 
Milburn, Adelbert Moot and Charles A. Collin. 


Vol. I, General Practice. 1915. Albany. J. B. 
Lyon Company, Printers. 





HUMOR OF THE LAW 





“Paw, what does argument pro and con 
mean?” 

“The pro is your convincing statement, and 
the con is what the other fellow uses, my 


son.”—Cincinnati Enquirer. 





“Do you subscribe to the old theory that 
the criminal always returns to the scene of 
the crime?” . 

“Not always,” replied the sure-enough de- 
tective. “Sometimes the extradition papers 
won’t hold.”—Kansas City Journal. 





A Chicago politician imported his cousin 
from the old country and had him appointed 
a smoke inspector. This was in the old days. 
He was turned loose to inspect without any 
instructions whatever, and this is the report 
he rendered at the end of the first month: 

“I certify that I have inspected the smoke 
of this city for thirty days past. I find 
plenty of smoke and apparently of good qual- 
ity. Respectfully submitted.”.—Kansas City 
Journal. 





George Kirchwey, dean of Columbia Law 
School, New York, has a keen and incisive wit. 
At one of his recent lectures the students 
were uneasy. The clock beat Professor Kirch- 
wey. by perhaps a minute, but at the expira- 
tion of the schedule time the students started 
to their feet and prepared to leave. “Wait a 
minute,” objected Professor Kirchwey. “Don’t 
go just yet. I have a few more pearls to 
cast.”—Canadian Law Review. 





A famous Chicago lawyer once had a singu- 
lar case to settle. A physician came to him 
in great distress. Two sisters, living in the 
same house, had babies of equal age, who so 
resembled each other that their own mothers 
were unable to distinguish them when they 
were together. Now it happened that by the 
carelessness of the nurse the children had be- 
come mixed, and how were the mothers to 
make sure that they received back their own 
infants? 

“But, perhaps,” said the lawyer, “the chil- 
dren weren’t changed at all.” 

“Oh, but there’s no doubt that they were 
changed,” said the physician. 

“Are you sure of it?” 

“Perfectly.” 

“Well, if that’s the case, why don’t you 
change them back again; I don’t see any 
difficulty in the case.”—San Francisco Argo- 
naut. : 
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1. Accord and Satisfaction—Liability.—While 
a mere unexecuted accord cannot extinguish 
liability, nevertheless, if the promise itself legal- 
ly constitutes consideration ana is accepted in 
satisfaction, the accord of the parties ex- 
tinguishes the original indebtedness.—Babcock 
v. Huntcoon, R. IL. 93 Atl. 911. 

2. Attorney and Client—Lien.—Under com- 
mon-law rule and Judiciary Law, § 475, an at- 
torney employed at an annual salary has no lien 
for unpaid salary on proceeds of a judgment 
procured by him after his general employment. 
—In re Heinsheimer, N. Y., 108 N. E. 636. 

3. Bankruptey—aArbitrator. — A stipulation, 
between all parties in interest before the court, 
submitting an involuntary bankruptcy petition 
to the court without a jury, constitutes the 
trial judge an arbitrator; and his decision, if 
supported by evidence, will not be disturbed 
by the appellate court.—Ft. Worth Heavy Hard- 
ware Co. v. Shapleigh Hardware Co., U. S. C. C. 
A., 221 Fed. 257. 

4. Constructive Trvstée.—The rights of a 
grantee from a constructive trustee, whose con- 
veyance was not recorded until after suit, held 
superior to those of the trustee in bankruptcy 
of the beneficiary.—Merrick v. Pattison, Wash., 
147 Pac. 1137. 








of a trustee in bankruptcy is a plenary action, 
and the judgment therein is not reviewable by 
petition to revise.—United States v. Ruggles, 
U. S. C. C. A., 221 Fed. 256. 


6. Banks and Banking—Agency.—Where a 
bank president, in selling its stock, was acting 
as its agent, the bank was liable for his fraudu- 
lent reresentations.—Cowboy State Bank & 
Trust Co. v. Guinn, Tex., 175 S. W. 813. 


qT. Stockholders.—The liability of stock- 
holders of a banking company is not to or for 
the benefit of particular creditors, but is “for all 
contracts, debts, and engagements of the com- 
pany.’”’—MeNeill v. Pace, Fla., 68 So. 177. 

8. Bigamy—Defined.—Bigamy, as defined by 
Pen. Code 1910, § 367 et seq., is committed 
where accused enters into the bigamous con- 
tract, rather than where he carries on bigam- 
ous cohabitation.—McBride v. Graeber, Ga., 85 
S. E. 86. 

9. Bills and Notes—Advancements.—A bank 
advancing money to holder of overdue notes 
indorsed in blank without notice that the hold- 
er holds for collection, and taking the notes 
as collateral, is protected against payee.—Jus- 
tice v. Stonecipher, Ill., 108 N. E. 722. 


10. Bona Fide Holder.—A transferee of a 
negotiable note, who receives it from the payee 
before maturity as collateral security for a pre- 
existing debt without notice of equities, is a bona 
fide holder for value in due course of the trade. 
—Linderman v. Atkins, Ga., 85 S. E. 101. 


11.——Consideration.—It is sufficient consid- 
eration for a stranger’s indorsement of a note, 
without which the purchaser would not take it, 
that, from the proceeds of the sale, he was to 
be and was paid what the payee of the note 
owed him.—Farmers’ & Merchants’ State Bank 
v. Falvey, Tex., 175 S. W. 833. 

12. Consideration. A compromise of a 
doubtful claim asserted in good faith is a con- 
sideration for a new promise, and for a note 
evidencing the new promise.—Randisi v. Simone, 
Cal., 147 Pac. 1176. 


13. Negotiablity.—A provision that a dis- 
count of 6 per cent would be allowed if the 
note were paid in full within 15 days from the 
date held not to render the note nonnegotiable 
—Farmers’ Loan & Trust Co. of Iowa City, v. 
Planck, Neb., 152 N. W. 390. 

14, Presentation.—Failure to present a note 
does not discharge the obligation where the 
person sought to be discharged is primarily 
liable-—Dewees v. Middle States Coal & Iron Co., 
Pa., 93 Atl. 958. 

15. Brokers—Commissions.—A broker  pro- 
curing a purchaser ready, willing, and able to 
buy on obtaining good title has earned his coin- 
mission, though the owner is unable to furnish 
good title—O’Reilly v. Cryer, Tex., 175 S. W. 
773, 

16. Revocation.—The authority of a broker 
employed to procure a purchaser may be re- 
voked by the principal at any time, unless 
coupled with an interest, or granted for a con- 
sideration.—Howard v. Street, Md., 93 Atl. 923. 

17. Carriers of Goods—Connecting Carrier.— 
Where a common carrier contracts to deliver 
goods at a certain place, all connecting car- 
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riers become its agents, for whose negligence 
or default it is responsible.—Fesser v. Chicago 
& I. M. Ry. Co., Ill, 108 N. E. 709. 

18. Inspection by Consignee.—An express 
company is not liable for the value of dresses 
shipped C. O. D., because it permitted the con- 
signee to insect them before paying for them and 
they were then rejected.—Southern Express Co. 
vy. Grace, Miss., 68 So. 172. 

19. Loss.—The repair of goods damaged 
in shipment by the shipper does not affect the 
consignee’s right to recover from the carrier 
the difference between the value of the goods 
as delivered and as they should have been de- 
livered.—H. W. Little & Co. v. Atlantic Coast 
Line R. Co., N. C., 85 S. E. 18. 

20. Elevator.—The owner of a passenger 
elevator is a common carrier of passengers who 
must exercise the utmost care and diligence to 
avoid accident.—Champagne v. A. Hamburger 
& Sons, Cal., 147 Pac. 954. 

21. Chattel Mortgages—Advances.— Chattel 
mortgage on cattle held not to obligate mortga- 
gee to make advances for feed, though it might 
have made such advances and had lien there- 
for.—Boatmen’s Bank of St. Louis, Mo., v. Fritz- 
len, U. S. C. C. A., 221 Fed. 145. 

22. Crops.—There can be no mortgage on a 
crop until it is planted.—Bank of Cusseta v. 
Ellaville Guano Co., Ga, 85 S. E. 119. 

















23. Force and Threats.—A provision that 
the mortgagee may go on the mortgagor’s 
premises and take the property held not to 


entitle him to take by force and threats with- 
out the mortgagor’s consent.—Ray v. Navarre, 
Okla.,.147 Pac. 1019. 

24. Charities—Definition.—It is of the es- 
sence of a public charity that it should be for 
the benefit of the public at large or some por- 


tion thereof, or upon an indefinite class of 
persons.—Catron v. Secarritt Collegiate Insti- 
tute, Mo., 175 S. W. 571. 


9x 


25. Commerce—Foreign Corporations. — A 
state can impose a tax on the privilege of a for- 
eign corporation to do business within the state, 
measured by the capital or receipts on property 
used by the corporation in interstate commerce. 
—Atlas Powder Co. v. Goodloe, Tenn., 175 S. W. 
547, 

26. Compromise and Settlement — Disputed 
Claim.—The compromise of a disputed claim 
may uphold a promise, though the demand was 
unfounded.—Lewis v. Gove County Telephone 
Co., Kan., 147 Pac. 1122. 

27. Contraets—Agency.—A buyer who is mis- 
led by a sales agent to believe the seller, an 
individual trading in a company name, is a cor- 
poration, must be held to have intended to con- 
tract with it, and hence is not bound.—School 
Sisters of Notre Dame v. Kusnitt, Md., 83 Atl. 
928. 

28. Ambiguity.—While a contract, incom- 
plete its face, may thereby be ambiguous, 
it is not necessarily void.—Wisconsin Farm Co. 
v. Watson, Wis., 152 N. W. 449. 
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Breach.—A positive refusal to perform 
a contract, although entire performance is not, 
due, gives the other party a right of action for 
breach at once.—Donati v. Cleveland Grain Co., 
U. & C..C. A. 30 Pek .2e8 





30. Conditions Precedent.—Before a con- 
tracting party can require another party to 
perform, he must fulfill all conditions precedent 
thereto imposed on himself.—Sunshine Cloak & 
Suit Co. v. Roquette Bros., N. D.; 152 N. W. 359. 


31.——Consideration.—An agreement made by 
an injured employe’s wife to refrain from suing 
held not void for want of consideration, though 
the husband did not die from his injuries.—Kelly 
v. Burnham, Williams & Co., Pa., 93 Atl. 949. 


32.—Consideration.—An oral contract between 
B. and A., relative to the division of land pur- 
chased and payment therefor, held not void for 
want of consideration, though the sale contract 
was void, under the statute of frauds.—Flagg 
v. Hitchcock, Ga., 85 S. E. 125. 


33. Fraud.—A party signing a contract 
without reading it is not entitled to have the 
same set aside for fraud, where the adverse 
party made no representations as to its con- 
tents.—Muncy v. Thompson, Cal., 147 Pac, 1178. 

34. Reciprocal Promise.—Where an offerer 
requires a reciprocal promise from the offeree, 
there is no agreement, unless the latter com- 
municates his acceptance of the offer.—Ken- 
tucky Portland Cement & Coal Co. v. Steckel, 
Ky., 175 S. W. 663. 


35. Recission.—A party entitled to rescind 
a contract for fraud must announce his pur- 
pose to rescind promptly and unequivocally upon 
the discovery of the fraud.—Ripley v. Jackson 
Zine and Lead Co., U. S. C. C. A., 221 Fed. 209. 

36.——Seal.—_An instrument under .seal will 
not be rescinded merely for absence of con- 
sideration.—Chamberlin v. Sanders, Ill, 108 N. 
E. 666. 


37. Corporations—Stock.—The amount due 
on corporate stock issued when not fully paid 
up is deemed’ money due the corporation, and 
judgment creditors of the corporation may re- 
sort to such ,fund.—dHarrison v. Armour, Cal., 
147 Pac. 1166. 

38. Courts—Bail Bonds.—Scire facias pro- 
ceedings for the enforcement of forfeited bail 
bonds are continuances of the existing cases, 
and if the charge against the principal was a 
felony, the Supreme Court has jurisdiction of | 
an appeal therein.—State v. Wilson, Mo., 175 
Ss. W. 603. 

39. Covenants—Warranty of Title-—A cove- 
nant of general warranty of title is not broken 
until there is ouster or eviction, or equivalent 
disturbance by paramount title-—McKinley Land 
Co. v. Maynor, W. Va., 85 S. E. 79. 

40. Criminal Law—Change of Venue. —On 
application for a change of venue, proof of the 
state of public sentiment in,one locality only 
will not systain the burden resting on the ap- 
plicant to prove that he cannot have a fair 














trial within the county.—Greer v. Common- 
wealth, Ky., 175 S. W. 665. 
41.——-Self-Crimination.—The admission of 


evidence that defendant’s foot fitted certain 
tracks held violative of the constitutional 
guaranty against self-incrimination, where de- 
fendant was coerced to place his foot in the 
track.—Elder v. State, 85 S. E. 97. 


42. ‘Verdict.—Where the first verdict was 
defective, and*the court returned the jury to 








; the jury room to fill in blanks, they may then 
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disregard their original verdict and acquit.— 
Gianino v State, Ind., 108., N. E. 579. 


43. Damages—Mitigation—One seeking to 
hold another for damages must use reasonable 
efforts to mitigate such damages.—Hamilton v. 
McKenna, Kan., 147 Pac. 1126. 

44. Deeds—Condition Subsequent.—An_ im- 
plied condition of a contract to support by 
permitting the promisee to live with the prom- 
isor’s family in consideration of a conveyance 
of land, is that such promisee shall conduct 
himself in a proper and decent manner.—Cham- 
berlin v. Sanders, Ill, 108 N. E. 666. 


45. Delivery.—To validate a deed there 
must be a delivery with intent to part with 
title to the property, which must take effect 
in fact or by relation in the lifetime of the grant- 
or.—Burkey v. Burkey, Mo., 175 S. W. 623. 


46.——Undue Influence.—Reasonable influence 
over another obtained by acts of kindness or 
by appeals to the feelings or understanding 
which does not destroy the free agency is not 
undue influence which will invalidate the deed. 


47. Descent and Distribution—Children.—The 
—Collier v. Dundon, Ky., 175 S. W. 635 
words “children” and “grand-children,” as used 
in statutes, generally refer to legitimate de- 
scendants, unless there is something which 
shows a contrary intent on the part of the 
Legislature.—Rhodes v. Williams, Ga., 85 S. E. 
105. 

48. Release.— A grandfather, while his 
grandchild’s parents are still living, cannot, by 
procuring a release from the grandchild, inter- 
rupt the law of descent and distribution, so as 
to cut off the grandchild’s right to take by in- 
heritance his portion of his parent’s estate.— 
Prichard v. Prichard, W. Va., 85 S. E. 29. 

49. Divoree—Condonation. — Condonation is 
the remission of a marital offense on condition 
of being continually afterwards treated with 
conjugal kindness, which, while the condition 
remains unbroken, bars relief, but upon a breach 
of condition the original remedy is revived.— 
Egidi v. Egidi, R. I., 93 Atl. 908. 

560.——Cruelty.—“‘Cruelty,” within the divorce 
law, where there is no personal violence, must 
be such misconduct as will impair the health or 
create a reasonable apprehension of bodily 
harm.—Humber v. Humber, Miss., 68 So. 161. 

51. Residence.—Physical residence in a 
county, merely with the intention to sue in its 
courts for divorce, held not such a residence, 
under the statute, as will give the court juris- 
diction.—Presson v. Presson, Nev., 147 Pac. 1081. 

52. Res Judicata.—A former judgment, 
denying a divorée to either party, held not 
res judicata, so as to preclude the granting of 
a divorce to the wife in a subsequent action 
brought by her in another county.—Lynn v. 
Lynn, Kan., 147 Pac. 1117. 

52. Dower—Purchaser.—A married woman is 
regarded as a purchaser for valuable considera- 
tion of all property which accrues to her by 
virtue of her marriage.—Wachstetter v. Johnson, 
Ind., 108 N. E. 624. 


54. Emi t Do i Damages.—The meas- 
ure of damages in the condemnation of a rail- 
road right of way for construction of a tele- 
graph line is the value of the land taken and 




















the extent to which the use of the right of 
way by the railroad company is thereby dimin- 
ished.—Louisville & N. R. Co. v. Postal Tele- 
graph-Cable Co., Ga., 85 S. E. 110. 


55. Equity—Cross-Bill—Though a bill is 
styled a cross-bill, it will be treated as an 
original bill, where it contains proper matter 
calling for the relief prayed for.—Mankin vy, 
Dickinson, W. Va., 85 S. E. 74. 


56.——Cross-Bill.— Defendant, desiring af- 
firmative relief, should file a cross-bill; it not 
being enough to deny, by his answer, right of 
plaintiff to the relief sought by the bill—Ham- 
alle v. Lebensberger, Ill., 108 N. E. 669. 


57. Multifariousness.—Multifariousness de- 
pends largely on whether in the court's discre- 
tion the various matters set forth in the bill 
should be tried in a single suit or in several.— 
First Nat. Bank of Lincoln v. Starkey, IIL, 108 
N. E. 695. 

58. Executors and Administrators—Adminis- 
trator to Collect.—While letters testamentary 
or of administration may be issued only to the 
persons designated in the statute, letters to 
collect may be issued to any one.—Jacob Wener 
& Co. v. Freilich, Ill, 108 N. E. 711. 


59. Exemptions—Attachment.—tThe failure of 
an attachment debtor to claim exemption in 
specific property before sale, does not destroy 
his exemption, and he is entitled to the proceeds 
of the sale.—Anderson v. Dever, Miss., 68 So. 
166. 

60. Replevin.—A defendant, against whom 
a judgment in replevin is rendered, may not 
claim exemptions as to personalty embraced in 
the judgment.—Bowser Furniture Co. v. John- 
son, Ark., 175 S. W. 516. 

61. Explosives—Res Ipsa Loquitur.—Where 
a woman was injured, while in her own yard, 
by debris thrown from a blast fired by a 
street grading contractor near by, the doctrine 
of res ipsa loquitur applies.—Briglio v. Holt 
& Jeffery, Wash., 147 Pac. 877. 


62. Fraud — Misrepresentation. — Misrepre- 
sentations of codefendants, to induce plaintiff 
to purchase land at an excessive price that one 
of their number had made a bona fide offer to 
buy such land at- a price greater than the 
owners asked, held a misrepresentation of fact 
so as to be fraud.—Hull v. Doheny, Wis., 152 N. 
W. 417. s 


63.——Statute of Original Promise.—A_ stock- 
holder’s promise to pay workmen if they would 
complete their contract held an original promise 
not within the statute of frauds, though it 
resulted in the satisfaction of the corporation’s 
liability.—Lindley v. Kelly, Okla., 147 Pac. 1015. 

64. Fraudulent Conveyances — Collateral At- 
tack.—Title or a wife, under a conveyance to 
her in consideration of marriage, and without 
her knowledge that it was intended to defraud 
creditors, is good as against attack by one 
claiming only the rights of a creditor who 
knew of the husband’s intent and was instru- 
mental in effecting the conveyance.—Wrench 
v. Robertson, Mo., 175 S. W. 587. 

65. Transfer.—A transfer of property from 
a corporation, of which the husband owned sub- 
stantially all the stock, to a new corporation, 
of which the wife owned substantially all the 
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stock, held equivalent to a transfer of proper- 
ty directly from husband to wife.—Enos Vv. 
Hanff, Neb., 152 N. W. 397. 


66. Garnishment—Supersedeas.—A judgment 
entered against a garnishee, pending motion 
for a new trial, by the judgment debtor, with- 
out a supersedeas, held to authorize proceed- 
ings against the garnishee, subject to the re- 
sult of such motion.—Liverpool & London & 
Globe Ins. Co. v. People’s Bank of Mansfield, 
Ga., 85 S. E. 114. 


67. Gifts—Completion.—A gift of a note exe- 
cuted by the doner to the donee is not com- 
plete unless the donor definitely pays it.—Walk- 
er v. Rockwood, Cal., 147 Pac. 992. 


68. Savings Bank Book.—The delivery of a 
savings bank book with intent to make a gift 
of the deposit transfers title to the fund.—Laing 
v. Durand, N. J., 93 Atl. 884. 


69. Geod Will—Breach.—Entrance into the 
employment of a competitor by a partner who, 
on selling out his interest in the firm, had 
contracted not to go into or associate with any 
one in the plumbing business within five years, 
held a breach of the agreement, although he 
had no proprietary interest in the competitor's 
business.—Alcock v. Alcock, Ill., 108 N. E. 671. 





70. ‘Homicide—Premeditation.—A homicide is 
premeditated so as to be first degree murder 
if the will, deliberation, and premeditation 
concurred before the killing, though no ap- 
preciable time elapsed.—People  v. Traichoff, 
Cal., 147 Pac. 1178. 


71. Threats.—Threats, unless followed by 
some overt act or demonstration, reasonably 
indicating an impending purpose, real or ap- 
parent, to put them into execution, will not 
justify a killing.—O’Hara v. Commonwealth, 
Ky., 175 S. W. 637. 

72. Husband and Wife—Deeds.—A deed by a 
husband to his wife by her martial name, exe- 
cuted before marriage, but not delivered to her 
until the marriage ceremony, is not void as to 
a person not in being.—Wrench v. Robertson, 
Mo., 175 S. W. 587. 

73. Infants—Delinquency.—The operation of 
the law governing juvenile delinquents is not 
suspended merely because a delinquent enters 
into the marriage relation.—Stocker v. Gowans, 
Utah, 147 Pac. 911. 


74. Injunetion—Threatened Strike.—The pro- 
tection of a business which is threatened by 
destruction through the acts of striking em- 
ployes in intimidating workers who have taken 
their places is within the proper province of 
the equitable remedy of injunction.—Commer- 
cial Bindery & Printing Co. v. Tacoma Typo- 
graphical Union No. 170, Wash., 147 Pac. 1143. 


75. Imsurance—Condition in Policy.—An in- 
surance company may insert in its policy reason- 
able conditions as to the use of the property 
insured.—Crowell v. Maryland Motor Car Ins. 
Co, XC, 6A ee Ge 


76. Incontestable Policy.—A renewal of a 
life insurance policy, containing a clause pro- 
viding that it shall be incontestable after one 
year, revives such clause, giving it effect from 
the date of renewal.~—State Mut. Life Ins. Co. 
v. Rosenberry, Tex., 175 S. W. 757. 











77.——Law of Place.—A contract of insurance 
between a corporation organized in a sister 
state and insured makes the law of the sister 
state a part of the contract.—Supreme Council 
Catholic Knights of America v. Logsdon, Ind., 
108 N. E. -587. 

78. Landlord and Tenant—Damages.—Reason- 
able expenses for repairs, necessary to procure 
a paying tenant, are allowable as damages 
against a defaulting tenant.—Miller v. Ready, 
Ind., 108 N. E. 605. 


79.——Nuisance.—There is no liability of land- 
lord to tenant on the ground for maintaining 
a nuisance, though he is notified of intended ex- 
cavation by adjoining owner, and takes no steps 
to prevent fall of building.—Carty v. Blauth, 
Cal., 147 Pac. 949. 


80.——Option.—Option to purchase contained 
in lease stipulating the lessee may, on payment 
of full rent, purchase the premises for a speci- 
fied price, does not require the lessee to pay or 
tender the price on giving notice of acceptance 
of option.—Cates v. McNeil, Cal., 147 Pac. 944. 


81. Re-entry.—A _ lessor, re-entering for 
non-payment of rent, held entitled to recover 
as damages the amount of the rent for the full 
term.—Central Inv. Co. v. Melick, Ill, 108 N. E. 
681. 


82. Malicious Prosecution—Burden of Proof. 
—Discharge of a person charged with crime 
does not place the burden as to.malice on de- 
fendant.—Saunders v. First Nat. Bank’ of Kelso, 
Wash., 147 Pac. 894. 

83. Malice Defined.—In malicious prosecu- 
tion, the term “malice” means the intentional 
doing of a wrongful act to the injury of another, 
with an evil or unlawful motive or purpose.— 
Cincinnati, N. O. & T. P. Ry. Co. v. Cecil, Ky., 
175 S. W. 654. 

84. Master and Servant—Employe.—A super- 
intendent of a manufacturing establishment, 
though having larger control than others, is an 
“employe.”—Smith v. Bowersock, Kan., 147 Pac. 
1118. 


85. Mechanics’ Liens—Subcontractor.—A sub- 
contractor’s lien does not depend on the con- 
dition of accounts between owner and con- 
tractor, and is not defeated because nothing 
is due from owner to contractor.—Becker v. 
Hopper, Wyo., 147 Pac. 1085. 

86. Mortgages—Death.—The foreclosure of a 
mortgage against mortgagors who were dead at 
the time is a nullity—Lawrence v. Murphy, 
Utah, 147 Pac. 903. 


87.——Sale Under Power.—The sale of land 
situated in this state under the power contain- 
ed in a deed of trust must be in accordance 
with the laws of this state, without regard to 
where the contract was entered into.—Tate v. 
Dinsmore, Ark., 175 S. W. 528. 

88. Municipal Corporations — Government 
Duty.—A municipality which in its government- 
al Capacity burned garbage held not liable 
for the death of a child burned through the 
negligence of its servant.—Snider v. City of 
High Point, N. C., 85 S. E. 15. 

89. Navigable Waters—Riparian Rights. — 
Easement in land bordering on navigable water 
held to carry with it riparian rights appropri- 
ate and necessary to give it effect.—Shedd v. 
American Maize Products Co., Ind., 108 N. E. 610. 
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90. Negligence—Imputability.—The contribu- 
tory negligence of a taxicab driver cannot 
be attributed to one riding in the cab, when it 
was struck by a railroad train at a street 
ecrossing.—Long Island R. Co. v. Darnell, U. S. 
Cc. C. A., 221 Fed. 191. 


91. Imputability.—The contributory negli- 
gence of a chauffuer in testing a manifest danger 
from a defect in the street cannot be imputed 
to a passenger in the automobile, unless she 
joins with him in making the test.—Sisson v. 
City of Philadelphia, Pa., 93 Atl. 936. 


92. Wantonness.—Proof of wanton negli- 
gence must show knowledge on the part of de- 
fendant and its servants of conditions which 
would make a breach of duty likely to result 
in an injury.—Southern Bell Telephone & Tele- 
graph Co. v. Miller, Ala., 68 So. 184. 


93. Nuisance—Abatement.—A lawful business 
will not be abated as a nuisance on the ground 
of noise alone, unless the noise and other in- 
cidents thereof are likely to cause actual, mate- 
rial, physical discomfort to persons of ordinary 
sensibilities, circumstanced as complainant.— 
Wahrer v. Aldrich, Wis., 152 N. W. 456. 


94... Payment—Presumption.—In the absence 
of a direction by maker of notes making pay- 
ments, the court will presume that he intended 
payments to be applied on notes constituting 
legal obligations, instead of on a note delivered 
as a gift—Walker v. Rockwood, Cal., 147 Pac. 
992. 


95. Principal and Agent—Notice—One who 
deals with an agent, knowing the limitations 
on his authority, cannot rely on the representa- 
tions and acts of the agent in excess of his 
authority.—Hartman v. National Council of 
Knights and Ladies of Security, Ore., 147 Pac. 
931. 


96. —Notice.—An agent acting without au- 
thority is personally liable to one dealing with 
him in good faith relying on his authority to 
act, but not liable to one having actual knowl- 
edge of want of authority.—Hedgecock v. Tate, 
N. C., 85 S. E. 34. 

97. Guaranty.—A contract signed by third 
persons and entered on the back of a note held 
prima facie a contract of guaranty rather than 
one of surety.—Paris v. Farmers’ & Merchants’ 
Bank, Ga., 85 S. E. 126. 


98. Husband and Wife.—That a wife joins 
with her husband in mortgaging the homestead 
does not make her a surety of her husband so 
that she will be released by a valid extention of 
the time of payment, made without her con- 
sent.—Bennett v. Odneal, Okla., 147 Pac. 1013. 

99. Railroads—Licensees.—Where the use by 
children of employes of private railway tracks 
running from the mouth of a coal mine is not 
incidental to the use of the company’s houses 
in which the employes reside, the children are 
bare licenses.—Dickinson v. New River & Poca- 
hontas Consol, Coal Co., W. Va., 85 S. E. 71. 

100. Replevin—Defenses.—In an action to 
replevin property taken forcibly and without 
the owner’s consent, it is no defense that the 
owner was indebted to defendant.—Ray v. 
Navarre, Okla., 147 Pac, 1019. 


101. Sales—Conditional Sale—Where prop- 
erty was sold under a conditional contract of 
sale, held that the seller on default could either 
retake the property and forfeit the installments, 
or sue for the price.—Pacific Carbonator Co. v. 
Haydes & Son, Cal., 147 Pac.- 988, 

102. Rescission.—One induced to purchase 
property by fraudulent representations as to 
quality held to have a remedy by rescission, 
or by keeping the property and suing for dam- 
ages.—Hubbs v. Marshall, Tex., 175 S. W. 716. 


























103. Rescission.—Under a contract for pur- 
chase of cattle, where no circumstantial dam- 


age resulted to the buyer from the seller’s 
breach of an independent condition as to feed- 
ing, the buyer had no right to_rescind.—S. A. 
Stone & Co. v. Davis & Moore, Tex., 175 S. W. 
772. 


104. Rescission. — A contract of sale, 
brought about by bribing or corrupting the 
buyer’s agent, may be rescinded by the buyer.— 
Ripley v. Jackson Zine & Lead Co., U. S. C. C. A., 
221 Fed. 209. 


105. Rescission.—Where the stallion sold 
was not as warranted by the seller’s agent, 
the buyer could rescind.—Hostetler v. Barth- 
olomew, Kan., 147 Pac. 1134. 

106. Taxation — Description—A description 
of lands on an assessment roll invalidates the 
assessment, where it is so faulty that it does 
not warn the owner, or advise possible pur- 
chasers what land is to be sold.—Porter v. 
City of Key West, Fla., 68 So. 175. 

107. Telegraphs and Telephones—Regulation. 
—Telephone companies are common carriers, 
subject to regulation under the police power, 
and subject to the constitutional provision as 
to due process of law.—State v. Skagit River 
Telephone & Telegraph Co., Wash., 147 Pac. 
885. 








108. Tender—Interest.—The ability and will- 
ingness of the maker of the note to pay same 
at the place fixed at maturity is equivalent 
merely to a tender of payment, and discharges 
only the interest thereafter accuring.—Dewees 
v. Middle States Coal & Iron Co., Pa., 93 Atl. 
958. 

109. Theaters and Shows — Assumption of 
Risk.—Spectators at a polo game do not as- 
sume a risk resulting from a player’s failure 
to exercise reasonable control over his horse 
to keep it within the field limits.—Douglas v. 
Converse, Pa., 93 Atl. 955. 


110. Trade-Marks and Trade-Names — Un- 
fair Competition.—The doctrine of unfair com- 
petition rests’ upon the principle that no deal- 
er or manufacturer has the right by any means 
to represent to the public the goods sold by 
him as those manufactured or produced by an- 
other.—Pacific Coast Condensed Milk Co. v. 
Frye & Co., Wash., 147 Pac. 865. 

111. Trusts—Sale of Corpus.—The power to 
sell trust property must be exercised with the 
utmost caution, and that the beneficiaries are 
willing to sell, is not enough, in the absence 
of a showing of necessity or advantage there- 
from.—Maudlin v. Maudlin, S. C., 85 S. E. 60 

112. Vendor and Purchaser — Ejectment.— 
Purchaser may not hold land and withhold the 
purchase price, and, on default, the vendor can 
maintain ejectment.—Empire Inv. Co. v. Mort, 
Cal., 147 Pac. 960. 


113. Reversed Decree.—A purchaser in good 
faith, in reliance on decree affecting title to 
the property, will be protected, though the 
decree is reversed on writ of error sued out 
after purchase.—Kuzak vy. Anderson, IIl., 108 
N. E. 662. 

114. Waters and Water Courses—Diversion. 
—A water right, obtained by actual diversion 
and application to a beneficial use, being a 
vested right, cannot be defeated by the subse- 
quent issuance of a permit to a third person. 





—Washington State Sugar Co. v. Goodrich, 
Idaho, 147 Pac. 1073. 
115.——Polution.—The pollution of a stream 


constitutes the taking of property, which may 
not be done without compensation.—Sandusky 
Portland Cement Co. v. Dixon Pure Ice Co., U. §, 
Cc. C. A., 221 Fed. 200. 


116. Possessory Title—A corporation which 
constructed a ditch for conveying water for 
mining purposes by actual appropriation and 
user of government lands before their sale in 
private ownership had a _ vested, possessory 
title thereto under Act Cong. 1866, § 9.—Happy 
i & Water Co. v. Nelson, Cal., 147 

ac. 


117. Wills — Construction.—Testator’s inten- 
tion to make a bequest a charge on realty may 
be inferred where the bequest is followed by 
sift of the residue of his property in one mass, 
—Klug v. Seegabarth, Neb., 152 N. W. 385 











